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INTRODUCTION

Pursuant to Water Code § 13320, Petitioners, Californians for Alternatives to Toxics (“CATSs”),
Wilderness Watch, the Friends of Silver King Creek, Laurel Ames and Dr. Ann McCampbell petition
the State Water Quality Control Board to review and reverse the Lahontan Regional Water Quality
Control Board’s April 14, 2010 decision to grant NPDES Permit No. CA103209 to the California
Department of Fish and Game for the Paiute Cutthroat Trout Restoration Project. (Ex. 18). This appeal
is timely submitted within 30 days of the permit adoption. Petitioners have served copies of this petition
and exhibits on the Lahontan Regional Water Quality Control Board and California Department of Fish
and Game. Petitioners request that the State Board grant a stay of the NPDES Permit. (See attached
Declaration of Julia A. Olson). Petitioners also request a hearing.

The Lahontan Regional Water Quality Control Board (“Lahontan Board”) violated, among other
laws, the Porter-Cologne Act, the Basin Plan and the anti-degradation provisions of the Clean Water Act
when it issued the NPDES permit for the Paiute Cutthroat Trout Restoration Project in Silver King
Creek (“poisoning project”). The Clean Water Act prohibits adoption of a permit that does not provide
for compliance with the Clean Water Act, or regulations promulgated under the Clean Water Act. (40
C.F.R. 8 122.4(a); see also 33 U.S.C. § 1342(b); Water Code § 13377.) The Porter-Cologne Act
requires the regional water quality control boards to “establish such water quality objectives in water
quality control plans as in its judgment will ensure the reasonable protection of beneficial uses and the
prevention of nuisance.” (Water Code § 13241.) “[A]ny activities and factors which may affect the
quality of the waters of the state shall be regulated to attain the highest water quality which is
reasonable...” (Water Code § 13000.) The Act requires that any waste discharge requirements, such as

those in an NPDES Permit, be consistent with the applicable regional water quality control plan and in
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the public interest. (Water Code § 13269.) The Water Code prohibits issuance of a permit that is
inconsistent with the requirements of the applicable Basin Plan. (Water Code 88 13263(a), 13247.)

On March 31, 1995, the Lahontan Board adopted the Water Quality Control Plan for the
Lahontan Basin. The highest water quality which is reasonable is set forth in the Basin Plan. The Basin
Plan defines the beneficial uses of Silver King Creek to include among other things cold freshwater
habitat; wildlife habitat; rare, threatened or endangered species; and spawning, reproduction and
development. The Basin Plan specifically acknowledges that rotenone formulations and the detoxifying
agent, potassium permanganate, “can violate water quality objectives and adversely affect beneficial
uses of water.” (Basin Plan, 4.9-24.) However, the Basin Plan allows for a temporary deterioration of
water quality through the use of rotenone by California Department of Fish and Game (“CDFG”), in
certain situations, and only if specific conditions are met and the project complies with the narrative and
numerical water quality objectives for rotenone use.

The permit violates the Lahontan Basin Plan and Water Code because it: 1) fails to ensure that
non-target aquatic populations, such as invertebrates and amphibians, that are reduced by the rotenone
poisoning will repopulate the project area within one year; 2) fails to ensure that within two years of the
last rotenone poisoning all applicable beneficial uses of the treated waters will be restored; 3) fails to
comply with the antidegradation requirement in the Basin Plan; 4) fails to ensure that “[n]o chemical
residues resulting from rotenone treatments shall exceed detection levels in ground water at any time.”
(Basin Plan, 3-10); 5) fails to ensure that no chemical residues resulting from the treatment will be
present “at detectable levels within or downstream of project boundaries,” such as within sediments
(Basin Plan, 3-10); 6) fails to require a suitable monitoring program to ensure that beneficial uses fully
recover after 2 years of project completion and to measure the effects of the project on surface, ground

waters and sediments and 7) fails to provide monitoring adequate to assess whether or not pesticide label
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requirements for maximum application rates are met within the treatment area. With this NPDES permit
for poisoning Silver King Creek, the Lahontan Board is attempting to rewrite the requirements of the
Lahontan Basin Plan as it pertains to rotenone poisoning of streams and lakes. It may only do so
through an approved amendment to the Basin Plan.

In addition, the Board should grant this appeal because as a CEQA Responsible Agency* and in
violation of the Basin Plan, the Lahontan Board has failed to ensure that the EIR/EIS for this project
complies with CEQA. The Basin Plan requires the Lahontan Board to have fully reviewed and
understand the content and attest to the accuracy of the EIR. Yet there are many contradictions between
information contained in the EIR and this permit in addition to false information. Further, Appellants
have already filed suit in the Superior Court of Sacramento challenging the validity of the EIR. (Ex.
17). The Lahontan Board has not addressed any of these inaccuracies or illegalities that jeopardize the
validity of the permit.

It is not in the public’s interest for an NPDES Permit to be issued for a project with so many
violations of law, and which, as the evidence shows, is not even necessary for the recovery of Paiute
cutthroat trout (“Paiute CT”). Thus, the NPDES permit should be denied for the following additional
reasons discussed in detail in this appeal: 1) Rotenone concentrations will be higher than in the 1991-93
poisoning; 2) there are application problems with CFT Legumine and omissions and contradictions in
the NPDES permit; 3) past Basin Plan violations have not been enforced or accounted for in the EIR or
permit; 4) the project is not necessary to protect the Paiute cutthroat trout; 5) no scientific evidence
exists to indicate that Silver King Creek below Llewellyn Falls is the native habitat of the Paiute CT;

and 6) it is not known if the series of falls at the lower end of Silver King Canyon are a barrier to

1 The NPDES permit states that “...the Water Board is...proceeding as a CEQA responsible agency
(section 19, p. 17).
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upstream fish migration, a critical question to the whether the poisoning would even succeed in its goal
of permanently removing non-native fish.

In addition to all of these issues, the project is not a “recovery effort” as described in the NPDES
permit. Despite the agencies’ rhetoric, it is an effort to establish a fishable population of Paiute CT and
add it to the Heritage Trout Fishing contest. Non-native fish can be removed by mechanical species-
specific means that do not harm other native species and disrupt aquatic and terrestrial food webs. The
EIR/EIS analyzed non-chemical removal as a viable alternative. If the agencies had begun using
mechanical removal of non-native fish eight or ten years ago, they would now have accomplished their
goal. This permit is not critical to the Paiute CT. Paiute CT exist in many isolated and separate
populations, at least five of which are in the Silver King Creek Basin at present and it does not face any
imminent threat of extinction. The 2004 Revised Recovery Plan admits that because this is a small,
isolated species it will always be vulnerable to stochastic events regardless of this project.

Appellants incorporate by reference all previous documents and letters in agency files on this
project since it was first proposed in or about 2002. As more details of the project have been revealed
with the preparation of, first, an Environmental Assessment and now a full EIR/EIS, the impacts are
even greater than was first understood. Experts earlier suggested impacts to non-target species might be
at least three or four years. But according to analysis of the data from the monitoring of the 1991-93
poisoning in Silver King Creek, impacts to the non-target invertebrate community lasted for at least six
years from the time of the first poisoning and undoubtedly longer. Impacts were still clearly evident
when monitoring ended.

Petitioners raised all of the issues presented herein to the Lahontan Board and presented as much
information in support of this appeal as possible to the Lahontan Board in the form of comments and

testimony. However, as discussed below, petitioners had less than one week from the time the EIR was
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issued until comments were due to the Lahontan Board. Thus, any information that may not have been
presented relating to the EIR was a direct result of the Board’s failure to delay the hearing and the
limited amount of time for testimony they allowed of petitioners and petitioner’s experts.

REQUEST FOR HEARING

Petitioners request a hearing to address the legal issues presented herein. Petitioners would also
present testimony by Nancy Erman and Dr. Don Erman, experts on the scientific issues presented herein.
Petitioners’ arguments have not been fully heard or considered because of the short window for
providing public comment on the proposed permit, once the final EIR/EIS was released, and because of
the short time limit on public testimony at the Lahontan Board’s hearing on this matter. Petitioners
suffered the disadvantage of having to submit materials to the Board in advance of CDFG’s submissions
and were not able to review or respond to CDFG’s late submissions, which petitioners viewed for the
first time during the hearing.

BACKGROUND ON IMPACTS TO NON-TARGET SPECIES

The LRWQCB has known since at least 2002 (letter from N. A. Erman to Chair, LRWQCB,
Sept. 10, 2002 (Ex. 1) and Erman, N.A. 2004, NPDES hearing evidence) that rotenone poisoning caused
long-term impacts to invertebrate populations, to species diversity and abundances in Silver King Creek
and in Silver Creek in the 1990s. The current NPDES permit uses the ambiguous term “temporary”
changes (not defined) to invertebrates, rather than the definition of short (less than one year) and long-
term changes (“greater than one year, up to five years,” p. 9, NPDES permit) discussed in the Basin
Plan. The permit concedes that the poisoning could result in the loss of species, of larger taxa (i.e.,
genus, family, order, which could include several/many species) and of species endemic to Silver King
Creek. (NPDES permit, p. 18, (1)). It also states that “the proposed action will result in temporary

changes in species composition in non-target aquatic invertebrate communities.” (NPDES permit, p. 18
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(2)). The last time rotenone was used in this basin it caused long-term changes to species composition
of invertebrate communities. (Erman and Erman, 2006, in LRWQCB files (Ex.2) and letter from Harold
Singer to FWS 2006 in LRWQCB files (Ex.3)). Therefore, there is no basis for assuming that changes
next time will be “temporary.”

The impacts to invertebrates lasted at least three years after the last poisoning in Silver King
Creek and the poisoning was done for three years. The invertebrate populations and the food webs, both
aquatic and terrestrial that depend on them, were impacted for at least six years and probably longer.
The most abundant stonefly genus prior to poisoning was nearly gone three years following the last
poisoning, providing evidence that though it was an abundant taxon in the basin, it was highly sensitive
to rotenone. (Erman and Erman 2006 (Ex. 2)).

The NPDES permit states: “no macroinvertebrate species have been identified that are strictly
endemic to the Silver King Creek Basin.” In fact, no study of macroinvertebrates at the species level has
been conducted. Adult specimens must be collected to identify species. The agencies have refused to do
such an inventory, and the Lahontan Board has failed to require it.

In the same way, the agencies claim they have not found spring snails in the project area. But no
sampling has been done in spring habitats. And contrary to the impression given in this permit, but
according to the Final EIR, springs and seeps will be poisoned if they have a water connection to
streams or are believed to have fish in them or to provide a refuge for fish during the poisoning.

Eleven macroinvertebrate taxa (families or genera) found in Silver King Creek between 1984
and 2006 are on the California Natural Diversity Database (CNDDB) Special Animals list. Fifteen
species are listed on the CNDDB from those taxa. Until and unless adult specimens are collected and
identified, it will not be known if these species occur in the Silver King Creek basin. The CNDDB is a

computerized inventory of “the most rare animals, plants, and natural communities in California.” It is
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kept by the Wildlife and Habitat Data Analysis Branch of the CDFG in collaboration with the Nature
Conservancy and the Natural Heritage Network (Ex. 4).

In 2000 and in 2003, the California Department of Fish and Game (CDFG) denied that the 1991—
93 poisoning had long-term impacts. (Trumbo et al. 2000 and an MOU between the Lahontan Board
and CDFG, June 16, 2003). That assertion is repeated again in this permit, where it claims that impacts
will be short-term, “yearly.” (Permit, p. 8-9). But as of March 15, 2010, in a response to comments on
the EIR/EIS, the U.S. Fish and Wildlife Service (“FWS”), the USDA Forest Service (“Forest Service”),
and CDFG (collectively “the agencies”) admitted that previous reports to the Lahontan Board were
false: “The Agencies agree that Trumbo et al. (2000 a, b) found impacts on invertebrates three years
following the 1993 Silver King Creek rotenone treatment and that impacts on invertebrates were still
evident two years after the final Silver Creek rotenone treatment.” (Final EIR/EIS, p. F-87, section 2-19
response to comments).

Monitoring was not required by the Lahontan Board beyond three years at Silver King Creek and
two years at Silver Creek and so, the public has no way of knowing when or if these invertebrate
populations and species ever recovered in all locations. Subsequent invertebrate monitoring studies
conducted on Silver King Creek in 2003 to 2006 and in 2007 to the present are not suitable for
answering questions about impacts from 1991 to 1996 for all of the reasons that were discussed in detail
in expert comments to the EIR/EIS. (See Erman and Erman 2009, Ex 5). Further, these later studies
were well beyond any reasonable definition of either short-term or temporary.

All studies being done as monitoring for impacts of poisoning are hampered by the failure and
refusal of agencies to conduct species inventories of invertebrates present in streams, lakes, springs and

seeps prior to poisoning.
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The NPDES permit continues to repeat the incorrect assertion that springs and seeps, if not
poisoned, can serve as macroinvertebrate refugia for post-project re-colonization. This issue has been
refuted several times and most recently in Erman and Erman 20103, (Ex 6), which was given to the
Lahontan staff again prior to the hearing. Again, the misunderstanding about species and where they
live is evident in the permit. Many species found in springs and seeps cannot live farther downstream in
the watershed. (See e.g., Erman 1989; Erman and Erman 1990, 1995). The agencies and the Lahontan
Board have a confused understanding about the word “refuge” as it applies to springs. (See Erman and
Erman 2010b). Springs and seeps will not provide protection to macroinvertebrates during poisoning.

Even the statements that springs and seeps will be protected are clearly untrue. According to the
Final EIR, springs and seeps will be poisoned if they have a water connection to streams or are believed
to have fish in them or are believed to provide a refuge for fish during the poisoning (Final EIR 3.2.2, p.
3-3; p. 3-8; 4.1.2 p. B-23; 3.2.2.1, p. 3-4; p. 6, Mitigation Monitoring/Reporting Program). Again, the
statements in the NPDES permit give the illusion of protection to species and habitats, but are
unfounded.

LEGAL ARGUMENT

l. The Permit Violates the Basin Plan’s Requirement that Invertebrate, Amphibian and Other
Aquatic Populations Repopulate the Project Area Within One Year.

The Basin Plan requires that “non-target aquatic populations (e.g., invertebrates, amphibians)
that are reduced by rotenone treatments are expected to repopulate project areas within one year” of
treatment. (Basin Plan, 3-12.) In 2005, the Lahontan Board declined to issue a similar NPDES permit
for nearly the identical project because it did not have enough monitoring data from CDFG to
demonstrate that non-target aquatic populations of species would repopulate the project area within one
year, in compliance with the Basin Plan. In fact, the Lahontan Board found that existing studies did not

agree with CDFG’s claims that this water quality standard would be met.
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The EIR/EIS, supporting data and studies and expert analyses now confirm that non-target
aquatic populations will not repopulate the project area within one year of project completion.

The impacts to invertebrates lasted at least three years after the last poisoning in Silver King

Creek and the poisoning was done for three years. The invertebrate populations and the food

webs, both aquatic and terrestrial, that depend on them were impacted for at least six years and

probably longer. The most abundant stonefly genus prior to poisoning was nearly gone three
years following the last poisoning, providing evidence that though it was an abundant taxon in
the basin, it was highly sensitive to rotenone.
(Erman and Erman 2010). CDFG had previously denied these impacts, but in March, 2010, CDFG
admitted for the first time that its prior reports to the Lahontan Board were false and that the Erman’s
analysis was accurate. The EIR admits that potentially significant and unavoidable impacts of the
project include the loss of benthic macroinvertebrate taxa, including unidentified rare and endemic
species to Silver King Creek.

Because the agencies have still failed to conduct any species level monitoring of aquatic
invertebrates in the stream system, the loss of populations of whole taxa could correspond to unknown
numbers of species.? Thus, the broad taxa monitoring does not answer the question of what and how
many species will be lost by this poisoning project. Nonetheless, it is clear that non-target aquatic
populations affected by rotenone will not repopulate the project area within one year of project

completion as required by the Basin Plan.?

1. The Permit Violates the Basin Plan’s Requirement that Existing Beneficial Uses Be Restored
Within Two Years.

Z 1t is possible to collect adult invertebrate forms and make a pre-project inventory of aquatic
macroinvertebrate species and could have been accomplished by now during the last eight or ten years
the agencies have been planning this poisoning project.

3 In order to adopt this NPDES Permit, the Lahontan Board was required to find that within one year
post-treatment, aquatic populations affected by rotenone would recover. It is not enough to claim that
some suite of aquatic invertebrates will repopulate the stream. It is the assemblage of invertebrates that
existed pre-poisoning that must repopulate the stream.
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Rotenone applications are only justified, under the Basin Plan, if they cause only short-term
impairment of beneficial uses. The Basin Plan does not allow for rotenone projects to outweigh
protection of existing beneficial uses where beneficial uses suffer anything but temporary impairment.
(Basin Plan 4.9-23).

Specifically, the Basin Plan requires that, within two years of the last treatment for a specific
project, a qualified CDFG biologist or specialist certify in writing that the existing beneficial uses of the
treated waters have been restored. (Basin Plan, 4.9-25.) By requiring that the monitoring report,
confirming that beneficial uses have been restored, is completed within two years, this Basin Plan
provision complements the one stated above that non-target aquatic populations repopulate within one
year of treatment. As noted, the existing beneficial uses of the Lahontan basin include among other
things (1) cold freshwater habitat and (2) rare, threatened, and endangered species. The permit violates
this standard on similar bases that it violates the standard requiring existing non-target aquatic
populations to repopulate the area within one year. The permit allows CDFG to extirpate or reduce any
rare, endemic, or ecologically significant macroinvertebrates from the stream system, and since the
additional studies have not been performed to determine the identity of aquatic invertebrate species,
there is no substantial evidence that beneficial uses of the system will be restored within two years of the
last poisoning with rotenone. Again, because information and data to ensure compliance with specific
water quality standards is indisputably missing, and data are feasible to obtain through methodologies
recommended in the past by the Lahontan Board, the Lahontan Board’s decision violates the Basin Plan.

Indeed, the EIR/EIS and the permit (p.18) now concede that a potential significant impact of the
poisoning project is the permanent loss of rare and endemic aquatic invertebrate species to Silver King
Creek. If species are lost, the changes are permanent and far longer than “five years.” Eleven

macroinvertebrate taxa (families or genera) found in Silver King Creek between 1984 and 2006 are on
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the California Natural Diversity Database (CNDDB) Special Animals list. Fifteen species are listed on
the CNDDB from those taxa.

The Lahontan Board does not explain the contradictory statements in the permit that on the one
hand the project could result in the loss of entire rare and endemic macroinvertebrate taxa (p.18) and on
the other hand there will be no significant long-term impacts (greater than one year) to
macroinvertebrates (p.8-9). Further, the evidence on which the Lahontan Board relies for its claim of no
long-term impact has been rescinded by the agencies in the Final EIR/EIS in response to public
comments.

The Lahontan Board’s and CDFG’s past track record also indicates that the Basin Plan will be
violated. For instance, the Basin Plan’s two-year reporting requirement to ensure that beneficial uses
were protected was not enforced by the Lahontan Board in 1998 for the prior stream-poisoning project
in the Silver King Creek watershed. CDFG did not complete its report on invertebrates until 2000, and
the data on which those reports were based showed that beneficial uses had not been protected or
restored. (Trumbo et al., 2000).

By issuing this permit, the Lahontan Board is now claiming, in essence, that it does not matter
what invertebrate species return to a stream after poisoning as long as some invertebrates return. In
verbal testimony, Bruce Warden, staff member in charge of this project, stated, “[n]ote that restoration
of beneficial uses of water does not mean complete restoration of pre-project conditions. It means that
project area water quality and associated ecosystems are capable of functioning in a manner that is
adequately supportive of beneficial uses.” (Lahontan Board Hearing, April 14, 2010). “Beneficial uses”
is not defined in this statement and “adequately” is open to almost any interpretation. Mr. Warden’s

interpretation is contrary to more precise wording in the Basin Plan and the Clean Water Act. All water,
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almost without regard to degree of pollution, will support some kind of invertebrate life.* The quality of
that life, i.e., what species are present, is critical. Therefore, this new interpretation by Lahontan staff
undermines the meaning of the Basin Plan and the Clean Water Act and does not protect the existing
beneficial uses of the stream. It also runs contrary to the Basin Plan’s expectation that non-target aquatic
populations of invertebrates and amphibians would repopulate the area within one year.

I11. The Permit Violates the Antidegradation Requirements of the Basin Plan and the Clean Water
Act.

The Clean Water Act and its implementing regulations include an “antidegradation policy” to
protect water quality and beneficial uses. The policy provides that “[e]xisting instream water uses and
the level of water quality necessary to protect the existing uses shall be maintained and protected.” (40
C.F.R. 8 131.12(a)(1).) Even where water quality may be appropriately lowered, water quality must still
be “adequate to protect existing uses fully.” (40 C.F.R. 8 131.12(a)(2).) The State of California’s
antidegradation policy, State Board Resolution No. 68-16, is a requirement of the Basin Plan. It
provides that “in no case may such increases [of pollutant levels] cause adverse impacts to existing or
probable future beneficial uses of waters of the State.” (Basin Plan, 3-14.) To protect instream uses
from degradation, the Basin Plan provides that “[r]eductions in water quality should not be permitted if
the change in water quality would seriously harm any species found in the water (other than an
aberrational species).” (Basin Plan, 3-14, emphasis added). For potential “Outstanding National
Resource Waters,” such as this wilderness stream system, there may be no permanent or long-term
reduction in water quality. (Id.) Even where the state has not formally designated a waterbody as an

ONRW, the Basin Plan provides that waters of exceptional recreational and/or ecological significance

4 This is the equivalent of arguing that as long as some vegetation grows back in a clearcut and
herbicided forest, it can still be used as a forest, even if what grows back in the place of native
vegetation are invasive weeds.
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receive the special protection of ONRW waters and thus, their water quality may not be lowered. (Basin
Plan, 3-14-3-15.)

The Lahontan Board cannot find that the change in water quality would not seriously harm any
species found in the water (other than aberrational species). (See Permit, p.18, detailing potential loss of
entire rare and endemic species). In other words, even assuming that the antidegradation policy allows a
temporary reduction in water quality and short-term impairment of beneficial uses, it does not allow a
reduction in water quality if the result is serious harm to any species. Eliminating populations for at
least six years and potentially extirpating rare and endemic species from the stream system constitutes
serious harm to species. In this respect, the Lahontan Board failed to consider and resolve all
requirements of the antidegradation policy when it decided to issue the permit.

The Lahontan Board’s reliance on monitoring to prevent degradation of species composition is
misplaced given that no species level monitoring of invertebrates has been conducted, or will be
conducted before the poisoning, and monitoring after the fact will not reduce the level of impacts, it will
only report them. As has been reported from prior poisoning projects, the impacts will be severe and
long-term and degrade water quality for beneficial uses.

In addition, any claim that untreated seeps and springs could act as refugia for invertebrates is
unsupported by evidence. Erman and Erman have detailed the limited range of many headwater
invertebrate species. Further, it defies logic to think that invertebrates living in the stream will know to
take refuge in the seeps and springs while 11 miles of stream are poisoned. There is no credible
evidence supporting the Lahontan Board’s position that this is adequate mitigation.

V. The Permit Does Not Adequately Address the Basin Plan’s Requirement of No-detect Levels for
Ground Water.

The Lahontan Board must ensure that “[n]o chemical residues resulting from rotenone treatments

shall exceed detection levels in ground water at any time.” (Basin Plan, 3-10). However, the permit and
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monitoring plan do not provide any mechanism for ensuring and monitoring that chemical residues do
not enter ground water.

V. The Permit Violates the Basin Plans Requirement to Prevent Detectable Chemical Residues in
Sediments.

The Lahontan Board fails to ensure that no chemical residues resulting from the treatment will be
present “at detectable levels within or downstream of project boundaries,” such as within sediments.
(Basin Plan, 3-10). The permit and monitoring plan do not address contamination of sediments.
However, the recent Lake Davis poisoning has demonstrated that sediments can be contaminated with
rotenone and release those chemicals into surface waters. (Ex. 6). Hyporheic invertebrate life will be
affected by the residual rotenone in the substrate. (Erman and Erman 2010).

VI. The Permit Violates the Basin Plan’s Requirement of a Suitable Monitoring Program.

The Lahontan Board was required to develop a monitoring program, which would ensure that
beneficial uses fully recover after 2 years of project completion and to monitor the effects of the project
on surface, ground waters and sediments. The permit claims that the monitoring program need only
address surface water and that ground water and sediments need not be monitored because “no water
intakes exist within or near the project area.” (Permit, p. 15).

The Lahontan Board is wrong for two reasons. First, the monitoring requirement for ground
water and sediments is not linked to the potable drinking water provision of the Basin Plan. Itis an
independent requirement. Second, contamination of ground water and sediments is highly relevant to
the effect of the project on beneficial uses, including aquatic invertebrates.

When the Regional Board adopted Resolution No. 6-90-43 to allow conditional use of rotenone
by CDFG, it imposed conditions, which became elements of the Basin Plan. The conditions, given in

Chap. 4.9, p. 25-26, state: “A variance will not be granted for any project that fails to meet these
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conditions.” In other words, permitting the use of rotenone must meet all the conditions as part of the
Basin Plan.

VII. The EIR Supporting the Permit is Inadequate and Illegal

Before the Lahontan Board may issue an NPDES Permit to CDFG, it must first determine that
CDFG has satisfied the requirements of CEQA. The permit states that CDFG has provided an adequate
certified EIR. However, the EIR is illegal for numerous reasons and the Lahontan Board seemed
unfamiliar with the EIR and some of its findings and disclosures. The Lahontan Board, as a responsible
agency under CEQA and pursuant to the Basin Plan, must review the EIR and ensure that it is in
compliance with law. For many of the reasons discussed below and outlined in the petition for writ of
mandate filed by petitioners in Sacramento Superior Court (Ex.17), the EIR is invalid.

A. Rotenone concentrations will be higher than in the 1991-93 poisoning.

The current project in Silver King Creek proposes to apply rotenone at approximately 2 to 4.6
times the mean concentration that was measured in the 1991 to 1993 poisoning of the upper parts of
Silver King Creek above Llewellyn Falls. Rotenone was measured at a mean concentration of 10.8 ug/L
for the six poisonings of Silver King Creek in 1991-93 (Table 1, Trumbo et al. 2000a and Flint et al.
1998) and will be applied at concentrations from 25 ug/L to 50 ug/L in the proposed project (target
concentration of 0.5 to 1.0 mg/L CFT Legumine.) (Final EIR).

At these concentrations, rotenone (CFT Legumine) can be expected to have at minimum the
same or greater impacts on non-target species than the previous poisonings had. The FEIR/EIS admits
the following in response to comments: “Thus the statement of using lower rotenone concentration than
have been used in the past on page 5.3-11 [of the DEIR] was a misstatement and has been corrected.”

(Final EIR, p. F-95).
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Despite this significant error in the DEIR/EIS about the amount of rotenone to be used in these
waterbodies, the Final EIR/EIS does not reevaluate potential impacts based on these corrected
concentrations. Further, during the Lahontan Board’s hearing, board members and staff seem surprised
to learn that the rotenone concentrations would in fact be greater with the new proposed formulation
(CFT Legumine). This information has not been evaluated by CDFG or the Board in the EIR or permit.

B. Problems with CFT Legumine and Omissions and Contradictions in NPDES permit.

1. No analysis of cube resins

In 1991 -1993, CDFG poisoned Silver King Creek above Llewellyn Falls with the rotenone
formulation, Nusyn-Noxfish, a formula of rotenone with active ingredients of 2.5% rotenone, 2.5% other
cube resins, and 2.5% piperonyl butoxide. They proposed to use the same formulation again in 2002,
2004 and 2009 (Draft EIR/EIS). The agencies have purportedly abandoned that formulation, apparently
because of high environmental risk.

In the current project, the agencies plan to use CFT Legumine, which has 5% rotenone and 5%
other cube resins as active ingredients. (Ex. 7). Bruce Warden, revealed in public testimony at the April
14, 2010 hearing that cube resins have not been and will not be monitored in the water. When
questioned, Mr. Warden stated that he did not know whether or not the other cube resins would be
neutralized by potassium permanganate. Neither the final NPDES permit nor the final EIR/EIS
discloses or analyzes potential impacts from cube resins (which may include such toxic substances as
deguelin and tephrosin).> Cube resins are not included in Table 1 of the permit. Breakdown of deguelin
and tephrosin, unlike rotenone, does not produce rotenolone. (Caboni et al. 2004). Therefore,

monitoring of either rotenone or rotenolone will not account for other cube resins in the active

5 Adding up the percentages of ingredients in CFT Legumine, disclosed in the EIR, totals only 95%,
leaving out the 5% active ingredient(s) of cube resins. (DEIR, App. B, Sec. 2.1.3, p. B-7). Cube resins
are left off the Table that gives ingredients for all three possible rotenone formulations in the DEIR.
(Table 5.3-1 in Chapt. 5).
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ingredients. Deguelin also has been shown in laboratory tests to elicit the same Parkinson’s Disease-like
changes in cells as rotenone. (Caboni et al. 2004).

In other words, half of the active ingredients in CFT Legumine have not been analyzed or
considered in this permit or the EIR. (Erman and Erman 2010b) (Ex. 8).

2. CDFG cannot successfully manage CFT Legumine at target rotenone levels.

CFT Legumine was recently used (2007) in the second poisoning of Lake Davis and in all
streams, springs and seeps in the Lake Davis watershed that feed the reservoir. Erman and Erman
supplied an analysis to the Lahontan Board on the results of that major poisoning. (Exhibit 6). Their
analyses were based on the information given in McMillan and Finlayson 2008. To summarize, the
CDFG was unable to apply the rotenone in CFT Legumine at target levels. Levels were far above the
target levels (> 1000% above target levels at some stations in the first poisoning), and high
concentrations were even more common in the second poisoning than in the first. (Fig. 1, Ex. 6 and Ex.
8). These results indicate the inability of CDFG to deliver, under field conditions, the poison rotenone
in CFT Legumine at designed concentrations. Based on the Lake Davis watershed results, we think it
highly likely that CDFG will exceed the EPA/FIFRA label requirement of 50ug/L in Silver King Creek
if this project is allowed. These real application risks have not been analyzed, disclosed and accounted
for in either the EIR or the permit.

3. Rotenone persisted after 2007 Lake Davis treatment with CFT Legumine.

Rotenone persisted in the bottom sediments of Lake Davis for at least six months. Rotenone was
measured in stream water 14 days after it had been applied. It had apparently persisted in bottom
sediments and was being released back into the stream. These results indicate that CFT Legumine

behaves in some unexplained and unknown ways. It is unknown if rotenone persisted in streams longer

CATSs, et. al, Petition for Review of NPDES Permit No. CA103209 18



than this measured period. Monitoring was apparently not conducted beyond two weeks in streams. (EX.
6). This relevant information is not disclosed or analyzed in the permit or the EIR/EIS.

4. The Permit and EIR are inconsistent about timing and formulations to be used.

Under #8 in the permit, the Lahontan Board describes a project that will apply rotenone once a
year for three years. But in the Final EIR, a project of applying rotenone poison twice a year for three
years is described. (Draft and Final EIR, p. 3-9 and App. F, p. F-38). The NPDES permit makes no rule
about how many times a year rotenone can be applied.

Wording in #8 indicates that the discharger will only use CFT Legumine. But #10 of the permit
references “...one or both proposed rotenone formulations...” And the Final EIR makes references to
using the formulation Noxfish as well as CFT Legumine. (Final EIR, Response 1-50, p. F-50). The
NPDES permit has not analyzed Noxfish.

5. Gel and sand matrices as forms of treatment are not analyzed.

The current NPDES permit states that “gel or sand matrices may be used on small seeps.”
(Permit, p. 6). Gel or sand matrices for use in springs and seeps were excluded in the NPDES permit
when it was presented to the Lahontan Board in 2004 because of concerns about calibrating dosage. Gel
or sand matrices are not specified by the EPA as being an approved method of application of rotenone.
The CFT Legumine label does not include application by gel packs. Neither the EIR nor the permit
discloses or evaluates the impacts of gel or sand matrices and neutralization capabilities.

6. Rotenone withdrawn for terrestrial use and banned for marine and estuarine use

The following statement found in the permit is false: “In addition, this formulation [CFT
Legumine] has been shown not to have adverse human health concerns.” No citation is given for the
source of this misinformation. It did not come from the product label (Ex. 7) or from the Environmental

Protection Agency (“EPA”).
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In addition, the DEIR incorrectly claimed that “because of rotenone’s natural origin, toxicity to
pest organisms, relatively low toxicity to birds and mammals, rapid detoxification in warm water, and
low environmental persistence has made it a popular and effective organic pest management tool. Itis
used by gardeners, for lice and tick control on pets, and for fishery management (USEPA 2006). In the
United States, rotenone is classified as a General Use Pesticide (GUP), although uses on cranberries and
for fish control are restricted (Extoxnet 1996).” (Appendix C.3.1, p. C-11).

Information on the dangers of rotenone has evolved significantly in the last few years. The EPA
conducted a review of rotenone in 2006. Subsequently, the manufacturers of rotenone withdrew it for
all terrestrial use (insect and/or invertebrate control) in the U.S., Canada, and the European Union. The
EPA asked the companies that produce rotenone to submit evidence on the neurotoxic effects of

rotenone on humans. The companies chose to withdraw from the market the products containing

rotenone rather than supply the data. (EPA website: www.epa.gov/oppsrrd1/reregistration/rotenone
Docket ID: EPA-HQ-OPP-2005-0494). Many studies over the past 10 years have shown a connection
between rotenone and Parkinson’s disease.

In 2009, the EPA banned rotenone for use in marine and estuarine habitats.

The only use of rotenone now is as a freshwater poison to kill unwanted fish. It is a non-specific
poison that also Kills aquatic insects, other aquatic invertebrates, and amphibians at the same time it kills
fish. As a consequence, rotenone poisoning disrupts aquatic and terrestrial food webs for many years
and affects many other species. These effects have been acknowledged by the EPA. (Ex. 5).

The blatant inaccuracies about the accepted and approved uses and safety of rotenone in both the
EIR and the permit, give the public a very false sense of the actual impacts of this piscicide. In fact, this
poison is highly dangerous and is no longer approved for all but one use.

C. Past Basin Plan violations have not been enforced or accounted for in the EIR or permit.

CATSs, et. al, Petition for Review of NPDES Permit No. CA103209 20



Once poison has been applied to water, monitoring of either the poison or the animal life, no
matter how thorough, cannot change the impacts of the poison, of the mistakes that were made, of
information that was not known, revealed, or understood, or of species that were lost. The Lahontan
Board has permitted many of these poisoning projects in the past. And many mistakes have occurred
during these poisonings in the Lahontan region. Violations that occurred in the Lahontan Region
between 1988 and 1993 have been documented from LRWQCB files. (See e.g., Erman and Erman,
2005, Ex. 9). The long-term impacts to non-target species were a violation of Lahontan Basin Plan
standards. Impacts to invertebrate populations and to species diversity were evident in 1996, three years
following the last poisoning of the stream in 1993.

As far as the record shows, the Lahontan Board has not held CDFG responsible for any past
violations that occurred during rotenone poisoning, not even for misrepresenting the data that were
required after the last poisoning of Silve